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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON
VASQUEZ, Judge: For 1981 and 1982, respondent determ ned
deficiencies in petitioners’ Federal inconme taxes and additions

to tax as foll ows:

Additions to Tax

Year Defi ci ency Sec. 6653(a)(1) Sec. 6653(a)(2)
1981 $182, 296 $9. 114. 80 !
1982 81, 495 4, 074. 75 !

1 50 percent of interest due on the deficiency for the
rel evant year.
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After concessions,! the sole issue for decision is whether
petitioner wiwfe is entitled to relief fromjoint and several
[iability under section 6015(b)(1).?2

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. References to petitioner in the singular are to
Penel ope J. Von Kal i nowski .

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine they filed
their petition with the Court, petitioners were residents of Los
Angel es, California.

Petitioners jointly filed a Form 1040, U.S. I ndividual
| ncome Tax Return, for each of the taxable years at issue. Wth

respect to taxable year 1981, petitioners twice filed an anended

1 Wthout considering the application of the reli ef
provi sions of sec. 6015 to petitioner Penel ope J. Von Kali nowski,
petitioners concede deficiencies of $179,230 and $81, 495 for tax
years 1981 and 1982, respectively. Respondent concedes the
additions to tax under sec. 6653(a)(1l) and (a)(2).

2 Sec. 6015 was added by sec. 3201(a) of the Internal
Revenue Service Restructuring and Reform Act of 1998, Pub. L.
105-206, 112 Stat. 734. Sec. 6015 is effective with respect to
any tax liability arising after July 22, 1998, and any tax
l[tability arising on or before July 22, 1998, that is unpaid on
t hat date.
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return. On their 1982 return, petitioners clained an investnent
tax credit in excess of their income tax liability. Petitioners
accordingly filed joint and separate Forns 1045, Application for
Tentative Refund, in order to apply the excess credit against
their tax liabilities fromprior years.?
Backgr ound

Petitioner was born and educated in the United Kingdom She
graduated fromthe London Coll ege of Secretaries in 1967, and she
attended Saint Thomas Col | ege from 1975 to 1976. During her
studies at Saint Thomas Col |l ege, petitioner conpleted a one
senmester course in financial accounting.

From 1972 until 1978, petitioner was enployed by Pfizer
Corp. (Pfizer) to coordinate the provision of secretarial and
admnistrative services to a teamof |awers that represented the
conpany in ongoing antitrust litigation.* Wile working at
Pfizer, petitioner met her future husband, Julian O Von
Kal i nowski. An experienced attorney with the firmof G bson,
Dunn and Crutcher, L.L.P., M. Von Kalinowski |ed the team of

attorneys for whom petitioner provided adm ni strative support.

3 In addition to jointly filing Form 1045 seeking a
carryback of the excess investnent credit to 1980, petitioners
separately filed Forns 1045 seeking a carryback of the excess
investnment credit to 1979 (a tax year which preceded petitioners’
marri age) .

4 Petitioner’s accounting responsibilities at Pfizer
consisted of |imted bookkeeping, which was nostly handl ed by a
secretary on her behal f.
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M. Von Kalinowski specialized in the fields of antitrust |aw and
conplex litigation, and over the years he has authored |egal
treati ses on these subjects. From 1972 to 1973, M. Von
Kal i nowski served as chairman of the antitrust section of the
Anmeri can Bar Associ ati on.

Petitioner noved in with M. Von Kalinowski in Cctober of
1979, and the couple married on June 29, 1980.° At the tinme of
their marriage, petitioner was 32 years of age and M. Von
Kal i nowski was 64 years of age. Petitioners remained married at
the tinme of trial

St andard of Living

Both prior to and follow ng the couple’s marriage, M. Von
Kal i nowski mai ntained petitioner in what can be reasonably
described as an affluent |ifestyle. Throughout their marri age,
the couple has resided in a townhouse | ocated in Los Angel es,
California (the residence), which M. Von Kalinowski purchased in
1979 for $342,290. At all relevant tinmes, M. Von Kalinowski
mai nt ai ned a nmenbership at the Los Angeles Country Club. M. Von
Kal i nowski al so made a nunber of gifts to petitioner around the
time of their marriage. He allowed petitioner to use one of his

vehicles until he purchased a new BMN aut onobil e for her in 1980.

> Petitioners did not enter into an antenuptial agreenent,
nor have they entered into any post-nuptial agreenents concerning
their property.
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M. Von Kal i nowski gave petitioner an engagenent ring and weddi ng
band in conjunction with their marriage, and shortly thereafter,
he bought her a fur coat costing approxi mately $4, 000.
Petitioners took a nunber of trips from 1980 to 1983, yet
virtually all of themwere related to M. Von Kalinowski’s
profession. The |one exception was a safari vacation to Kenya
whi ch the couple took in either 1982 or 1983.

Petitioner’s Business Endeavors

Around the tinme of the couple’s marriage, M. Von Kal i nowski
expressed his desire that petitioner not work outside of the hone
in order that she could acconpany himon his extensive business
travels and assist himwth his social responsibilities. The
couple later discussed the possibility of petitioner's starting
her own business in order to accommbdate petitioner’s desire to
work in a manner that would allow her to maintain autonony over
her schedul e.

In 1980, petitioner started Peter Dyer Interiors, a business
t hrough which petitioner inported oil paintings for resale and
provided interior design services. Peter Dyer Interiors was
operational during 1981 and 1982, and generated net operating
| osses of $4,322 and $9, 740 during those years, respectively.

During 1983, petitioner took courses to becone a travel
agent. In 1984, she and a faculty nenber of the school she

attended started a travel agency known as Wndsor Travel.
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Petitioner and M. Von Kalinowski borrowed the funds for
petitioner’s share of the startup costs. In 1985, petitioner and
M. Von Kalinowski bought out petitioner’s co-owner in the travel
agency for approxi mately $25, 000.

W ndsor Travel was operational from 1984 to 1999. Over this
time period, M. Von Kalinowski invested over $500,000 in the
busi ness on behal f of petitioner, and such anmounts were used to
fund the operations of the agency. In 1999, petitioner sold the
assets of Wndsor Travel for approximtely $25,000 plus a sliding
percent age of revenue generated fromthe transferred accounts.

Fi nanci al Matters

Petitioner and her husband maintai ned two bank accounts.
Wi |l e each of these accounts was titled in the couple’s joint
nanmes, the couple regarded one as petitioner’s checking account
and the other as M. Von Kalinowski’s checking account.
Petitioner used the funds in her checking account to pay the
couple’s grocery bills and ot her personal expenses, and M. Von
Kal i nowski nade periodic deposits into this account for such
pur poses. The bank statenents on petitioner’s checking account
were sent to the couple’ s residence and received by petitioner.

The bank statenents on M. Von Kalinowski’s checki ng account
were sent to his office and received by his secretary, G na
Hester. Ms. Hester served as M. Von Kalinowski’'s personal

secretary from 1952 until just prior to his retirenment in 1985,
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and she was responsible for handling M. Von Kalinowski’s
everyday financial affairs. For instance, Ms. Hester received
and deposited M. Von Kalinowski’s paychecks, she paid al
routi ne expenses such as insurance paynents, nortgage paynents,
and she nmade the paynents due on M. Von Kalinowski’s outstanding
| oans.

G ven the responsibilities undertaken by Ms. Hester
petitioner’s knowl edge of the particulars of her husband’ s
finances was limted. Petitioner, however, was aware that M.
Von Kal i nowski made investnent decisions on their joint behalf,
and she allowed himto do so wi thout seeking her approval.

Husband' s Tax Shelter | nvestnents

Respondent determ ned the deficiencies for the years at
i ssue based on the distributive shares of the foll ow ng
partnerships: D versified Investnents Goup (Diversified),
Capricorn Conpany (Capricorn), and Pisces Conpany (Pisces)
(collectively, the tax shelter investnents). M. Von Kalinowski
i nvested approxi mately $10,000 in Diversified upon the suggestion
of a law partner and following a neeting with Diversified s
pronoter. M. Von Kalinowski did not consult petitioner with
respect to this investnent.

M. Von Kal i nowski becane interested in Capricorn and Pisces
(the partnershi ps) when another |aw partner introduced himto an

i ndi vi dual named Togo Tanaka. In addition to being a nenber of
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the local Rotary club, M. Tanaka was represented to be a nmenber
of the board of governors of the Federal Reserve Bank of San
Francisco. M. Tanaka in turn introduced M. Von Kalinowski to
Philip Siriani, a businessman who had contacts with a | ocal bank
willing to finance the investnent in the partnerships. M.
Tanaka’ s position in the community and M. Siriani’s apparent
busi ness and political contacts supplied a neasure of credence to
the financial benefits and tax advantages purportedly offered by
the partnerships. M. Von Kalinowski was further assured of the
partnerships’ legitinmcy when infornmed that a fornmer U S. senator
was al so investing.?®

Near the end of 1981, M. Von Kalinowski purchased |limted
partnership interests in the partnerships. He financed the
i nvest ment through a $140, 000 bank | oan secured by the couple’s
resi dence. Although the residence was titled in M. Von
Kal i nowski’ s individual name and constituted his separate
property, both M. Von Kalinowski and petitioner executed the
deed of trust in favor of the bank.’

Petitioner had limted, if any, know edge of her husband s

6 Fornmer U S. Senator S.|I. Hayakawa is listed as a limted
partner on Capricorn’s certificate of limted partnership.

" Presunmably, the bank required petitioner’s signature on
the deed of trust to protect its security interest from any
spousal clains which petitioner may have had agai nst the property
under California property |aw.
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investnments in the tax shelter investnents. Not only did M. Von
Kal i nowski not consult petitioner prior to investing, he did not
di scuss the investnments wth her during the tax years at issue.

The Schedul es K-1, Partner’s Share of |Income, Credits, Deduction,

etc., issued by the partnerships to M. Von Kalinowski were sent
to his honme address. It was petitioner’s general practice,
however, not to open nail addressed to her husband. Upon

recei pt, M. Von Kalinowski would forward the Schedules K-1 to
hi s account ant.

Preparati on of |Incone Tax Returns

The tax returns for the years at issue were prepared by
Stanley Breitbard, a certified public accountant with the firm of
Price Waterhouse. As a neans of conpiling the information
necessary to prepare the couple’s return, Price WAterhouse sent
various informational schedules to M. Von Kalinowski for
conpletion. These schedules were conpleted by Ms. Hester on M.
Von Kal i nowski’s behal f.® Petitioner conpiled the tax
information relating to her sole proprietorship and forwarded
such information to the accountant.

After the return was conpleted, either M. Breitbard or
soneone fromhis office would reviewit with M. Von Kalinowski .
M. Von Kalinowski would then take the return home for

petitioner’s signature. Petitioner consistently executed the

8 M. Von Kalinowski’s business address was used for each
of the returns at issue because the couple’s tax records were
mai nt ai ned t here.
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returns at issue wthout reviewng their contents. At no point
did petitioner request an explanation of the returns prior to
si gni ng them

Each of the returns at issue was signed by M. Breitbard on
behal f of Price Waterhouse as the paid preparer. M. Breitbard
did not highlight for M. Von Kalinowski any potential problens
wWth respect to the tax benefits clainmed fromthe tax shelter
i nvestnents, and M. Von Kalinowski believed the returns to be
correctly prepared when he signed them

Contents of Tax Returns

M. Von Kalinowski’s distributive share of inconme fromhis
law firmfor the 1981 and 1982 taxabl e years was $391, 474 and
$291, 348, respectively. 1In addition, the legal treatises which
M. Von Kalinowski authored generated gross incone of $65,171 and
$78,915 for the 1981 and 1982 tax years, respectively.

The tax shelter investnents generated conbined | osses of
$368, 675 for the 1981 tax year. For the 1982 tax year, the
conbi ned partnership | osses were $228,133. Furthernore, in 1982
the tax shelter investnents generated an investnment incone tax
credit of $13,616 with respect to which petitioners filed the
Fornms 1045.

Petitioners’ Current Financial Status

Throughout the termof their marriage, petitioners have

utilized income received by M. Von Kalinowski for their joint
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support. M. Von Kalinowski retired fromhis law firmin 1985 at
the age of 68. During the years 1995 through 1999, his
retirement income fromthe firmaveraged $280,000. During this
sanme tinme period, M. Von Kalinowski’s royalty incone derived
fromhis legal treatises averaged $147,000 annually. Lastly, M.
Von Kal i nowski receives an annual pension fromthe Naval Reserve
of $17,138.°

Petitioner is currently enployed as the executive vice
presi dent of the Museum of Flying in charge of devel opnent. Her
annual salary is $70, 000.

M. Von Kalinowski maintains a $1 million life insurance
policy of which petitioner is the designated beneficiary. Wile
M. Von Kalinowski’s pension incone fromthe law firmterm nates
upon his death, his royalty income fromthe treatises continues
at 60 percent of its current rate for a period of 15 years
followng his death. Petitioner is the beneficiary of such
royalty incone.

OPI NI ON

A. St atut ory Backaqgr ound

Section 6013(a) provides that spouses may elect to file a

® Part of M. Von Kalinowski’s income nmust be applied
toward alinony obligations in favor of his first wife. During
1999, M. Von Kalinowski paid alinony in the amount of $47,577.
He is currently obligated to pay his ex-wi fe $3,233 per nonth,
pl us one-half of his pension fromthe Naval Reserve.
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joint Federal inconme tax return. |[If a husband and wife file a
joint return, the tax is conputed on their aggregate income and
the liability with respect to such tax is joint and several. See
sec. 6013(d)(3). Section 6015, however, provides various neans
by which a spouse can be relieved of this joint and several
obligation. Petitioner nmakes her claimfor such relief pursuant
to section 6015(b)(1).

To qualify for statutory relief fromjoint and several
liability under section 6015(b)(1), a taxpayer nust establish
that: (1) Ajoint return was nade under section 6013, see sec.
6015(b) (1) (A); (2) there was an understatenent of tax
attributable to erroneous itens of the other spouse, see sec.
6015(b)(1)(B); (3) at the tine of signing the return, the spouse
seeking relief did not know and had no reason to know of such
under st atenent, see sec. 6015(b)(1)(C; and (4) taking into
account all the facts and circunstances, it is inequitable to
hol d the spouse seeking relief liable for the deficiency in tax
attributable to the understatenent, see sec. 6015(b)(1)(D).*°

The requi renents of section 6015(b)(1) are stated in the
conjunctive. Accordingly, a failure to neet any one of them

prevents a spouse fromqualifying for the relief offered therein.

10 As a procedural matter, a spouse seeking relief under
sec. 6015(b) nust also submt the claimfor relief wwthin 2 years
of the date on which the Secretary begins collection activities
Wi th respect to such spouse. See sec. 6015(b)(1)(E)
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We have found that petitioners filed a joint return for each of
the years in issue, and respondent concedes that there was an
understatenent of tax attributable to M. Von Kalinowski .
Accordingly, we shall address whether petitioner |acked actual
and constructive knowl edge of the understatenents as required by
section 6015(b)(1)(C as well as whether it is inequitable to
hold petitioner |liable for the understatenents as required by
section 6015(b)(1)(D). Petitioner carries the burden of proof as
to each of these elenents. See Rule 142(a).

B. Rel ati on Between Sec. 6015(b)(1) and Forner Sec. 6013(e)

Before delving into the particulars of section 6015(b) (1),
we pause to note its relation to former section 6013(e). In
1971, Congress enacted section 6013(e) in order to correct
percei ved grave injustices resulting fromthe inposition of joint
and several liability. See S. Rept. 91-1537, at 2 (1970), 1971-1
C. B. 606, 607; see also Act of Jan. 12, 1971, Pub. L. 91-679,
sec. 1, 84 Stat. 2063 (enacting sec. 6013(e)), as anended by the
Deficit Reduction Act of 1984, Pub. L. 98-369, sec. 424, 98 Stat.
494, 801. Section 6013(e), as anended, provided that a spouse
could be relieved of joint and several liability if the spouse
proved that: (1) Ajoint inconme tax return was filed; (2) the
return contained a substantial understatenent of tax attributable
to grossly erroneous itens of the other spouse; (3) in signing

the return, the relief-seeking spouse did not know, and had no
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reason to know, of the substantial understatenent; and (4) under
the circunstances it is inequitable to hold the relief-seeking
spouse |iable for the substantial understatenent.

For many taxpayers, relief under section 6013(e) was
difficult to obtain. In order to nmake such relief nore
accessi bl e, Congress repeal ed section 6013(e) and enacted a new
provi sion (section 6015) in 1998 as part of the Internal Revenue
Service Restructuring and Reform Act of 1998, Pub. L. 105- 206,
sec. 3201(a), 112 Stat. 734. See H Conf. Rept. 105-599, at 249
(1998). The newy enacted section provides three avenues of

relief, one of which is section 6015(b)(1). See Cheshire v.

Comm ssioner, 115 T.C 183, 189 (2000). While section 6015(b) (1)

is a nodified version of former section 6013(e), none of the
differences are relevant to the present litigation. Accordingly,
in anal yzing the provisions of section 6015(b)(1) in the present
context, we shall make use of case law interpreting identical
provi sions under former section 6013(e). See Butler v.

Commi ssioner, 114 T.C. 276, 283 (2000) (noting that cases

interpreting fornmer section 6013(e) remain instructive as to the
anal ysis of whether a taxpayer knew or had reason to know of an
under st atenment pursuant to section 6015(b)).

C. Actual or Constructive Know edge—- Sec. 6015(b)(1)(Q

Pursuant to section 6015(b)(1)(C), petitioner nust establish

that she did not know and further had no reason to know of the
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understatenent in tax on the joint returns which she filed with
her husband. In the context of an understatenent resulting from
deductions clainmed in error, the United States Court of Appeals
for the Ninth Crcuit (the circuit where an appeal of this
decision would lie) interpreted this requirenent as follows: “It
requi res a spouse seeking relief to establish that she did not
know and did not have reason to know that the deduction would
give rise to a substantial understatenent.” Price v.

Conmm ssi oner, 887 F.2d 959, 963 (9th Cr. 1989), revg. an oral

opinion of this Court; see also Haynman v. Conm ssioner, 992 F. 2d

1256, 1261 (2d Cr. 1993), affg. T.C Meno. 1992-228; Stevens v.

Conm ssi oner, 872 F.2d 1499, 1505 (11th Cr. 1989), affg. T.C

Meno. 1988-63.

We are satisfied that petitioner |acked actual know edge of
the understatement. We therefore turn to whether petitioner had
reason to know of the understatenent.

A spouse has “reason to know' of the understatenent if a
reasonably prudent taxpayer in his or her position at the tinme of
signing the return could be expected to know that the return

cont ai ned the under st at enent . Price v. Commi ssioner, supra at

965. Factors to be considered in determ ning whether the spouse
had reason to know of the understatenent include: (1) The
spouse’s |l evel of education; (2) the spouse’s involvenent in the

famly’ s business and financial affairs; (3) the presence of
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expenditures that appear |avish or unusual when conpared to the
famly’' s past levels of incone, standard of l|iving, and spending
patterns; and (4) the cul pabl e spouse’s evasi veness and deceit

concerning the couple’s finances. See Haynman v. Conm ssioner,

supra at 1261; Price v. Conmm ssioner, supra at 965.

1. Facts Supporting a Finding that Petitioner Lacked
Constructive Know edge of Under st at enent

On one hand, certain of the above-nentioned factors indicate
that petitioner did not have reason to know of the understatenent
of tax contained in the couple’s 1981 and 1982 tax returns.

First, petitioner had no role in the couple s finances beyond
maki ng paynments for househol d expenses. All other matters were
the responsibility of her incone-producing counterpart, a
responsibility which he in turn delegated to his persona
secretary. Wile M. Von Kalinowski did not seek to hide any
financial information frompetitioner, the two sinply did not

di scuss such matters beyond nere generalities. |In keeping with
this general practice, petitioner was at no tinme aware of her
husband’ s participation in the tax shelter investnents.

Second, as reflected in the findings of fact, petitioners
mai nt ai ned a reasonably affluent lifestyle both prior to their
marriage and during the years which followed. Petitioner
testified that she did not experience a change of lifestyle
during the tax years at issue, and we find her testinony credible

inthis regard. W are satisfied that nothing about petitioners’
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standard of living or spending habits would have alerted her to
the fact that her and her husband s tax obligations were not
bei ng accurately reported.

2. Facts Supporting a Finding That Petitioner Possessed
Constructive Know edge of Under st at enent

Whil e certain considerations in this case support a finding
that petitioner |acked constructive know edge of the
under st atenent, others support a contrary conclusion. Petitioner
is not unsophisticated in financial matters. She is an educated
woman, and her studies included a course in financial accounting.
Petitioner worked for a nunber of years prior to her marri age,
presumabl y receiving paychecks, paying bills, and filing incone
tax returns. Furthernore, during the tax years at issue,
petitioner ran her own sole proprietorship. Although not a |arge
enterprise, petitioner’s experience was certainly sufficient to
provi de her an understanding of what it neant for a business to
incur a profit or a loss. Wth respect to her business,
petitioner prepared the tax information necessary to be included
on the tax return.

3. Duty of lnquiry

The facts supporting a conclusion that petitioner possessed
constructive know edge of the understatenent becone increasingly
persuasive in light of the information that was included on the
tax returns which petitioner executed. Although petitioner did

not reviewthe returns prior to signing them she is charged with
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knowl edge of their contents. See Haynman v. Conm SsSioner, supra

at 1262; Terzian v. Conmm ssioner, 72 T.C 1164, 1170 (1979).

Petitioner is thus deenmed to have known that, in 1981, the tax
shelter investnents resulted in | osses totaling $368, 675 conpared
to her husband’'s law firmand royalty i ncome of $456, 645.
Simlarly, petitioner is charged with know edge that her
husband’ s 1982 i nconme from such sources of $370, 263 was of fset by
tax shelter | osses of $228,133. “Tax returns setting forth | arge
deductions, such as tax shelter |osses offsetting incone from

ot her sources and substantially reducing * * * the couple’ s tax
ltability, generally put a taxpayer on notice that there may be

an understatenent of tax liability.” Hayman v. Conmm Ssioner,

supra at 1262; see also Levin v. Comm ssioner, T.C Meno. 1987-

67. W find that the size of the losses clainmed on the return
shoul d have alerted petitioner to question their legitinmacy.?!
Where a spouse has a duty to inquire as to the legitimcy of
a deduction, the failure to satisfy such duty may result in
constructive know edge of the understatenent being inputed to

her. See Price v. Commi ssioner, 887 F.2d at 965; see also Levin

v. Conm ssioner, supra. A spouse cannot obtain relief fromjoint

1 The investnment tax credits generated by the tax shelter
i nvestnments and carried back by petitioners to prior tax years
(it ncluding years prior to their marriage) with respect to which
petitioners filed joint and separate Forns 1045 woul d seem ngly
have provided petitioner with an additional justification to seek
nore information regarding the investnents.
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liability in a deduction case “*by sinply turning a blind eye
to— by preferring not to know of—-facts fully disclosed on a
return, of such a large nature as woul d reasonably put such
spouse on notice that further inquiry would need to be nade ”.

Price v. Conm ssioner, supra at 965 (quoting Levin v.

Comm ssioner, T.C. Meno. 1987-67). Petitioner made no inquiry as

to the validity of the deductions. Her duty of inquiry thus went
unfulfilled. Accordingly, we hold that petitioner possessed
constructive know edge of the understatenent for purposes of
section 6015(b) (1) (0.

D. The Equities— Sec. 6015(b) (1) (D)

Even had petitioner satisfied the know edge requirenent
under section 6015(b)(1)(C, she would have failed to qualify for
relief fromjoint and several liability by reason of section
6015(b) (1) (D). Pursuant to section 6015(b)(1)(D), a spouse
seeking relief under section 6015(b) (1) nust establish that it is
inequitable to hold himor her liable for the deficiency
attributable to the understatenent. This determ nation nust be
made based upon due consideration of all the facts and
circunstances. See sec. 1.6013-5(b), Inconme Tax Regs. For
reasons di scussed below, we find that the inposition of joint and
several liability in this case is not inequitable.

Petitioner’s principal argunent regarding the equities in

this case is grounded in the possibility that her husband w ||
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not satisfy the conceded deficiencies. Petitioner notes that
“Al t hough [ M. Von Kalinowski] may have the inconme and assets to
pay the liability there is no assurance that he wll do so.”
Fromthis, petitioner concludes that she wll suffer *“substanti al
future hardship” if she is not relieved of the liability. The
hardshi p which petitioner describes is contingent upon (a) M.
Von Kal i nowski's not satisfying the deficiencies during his
lifetime, and (b) M. Von Kalinowski's passing away and
di sinheriting petitioner. W do not believe that this
hypot hetical hardship is sufficient to satisfy the requirenents
of section 6015(b)(1)(D). Rather, the statute requires that the
t axpayer denonstrate that the inposition of joint and several
l[tability is inequitable in present terns.

As things presently stand, petitioner and M. Von Kal i nowski
remain married. The two have not separated, and petitioner has
not been left by her husband to “face the nusic”. |Instead,
petitioner continues to enjoy the lifestyle and financi al
security that are largely attributable to her husband s assets
and incone. Sinply put, petitioner has not been deserted in the
sense foreseen by the | egislators who enacted the predecessor to
the section 6015(b)(1) relief fromjoint liability. See Hayman

v. Conm ssioner, 992 F.2d at 1263; Meyer v. Comm ssioner, T.C

Meno. 1996-400; Prince v. Conm ssioner, T.C. Menp. 1995-368.

Petitioner also contends that she did not significantly
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benefit fromthe tax savings generated by the understatenent.
Whet her the relief-seeking spouse has significantly benefited
fromthe understatenent in tax is a factor to be considered in
wei ghing the equities. See sec. 1.6013-5(b), Inconme Tax Regs.
Transfers of property to the relief-seeking spouse are rel evant
in determning the existence of a significant benefit, and such
transfers are not limted to the tax years to which the
understatenent relates. See id. M. Von Kalinowski testified
that he contributed approxi mately $500,000 to petitioner’s travel
agency over the course of the 15-year period in which the
busi ness was operational. These contributions were of obvious
benefit to petitioner, and the anmount of such transfers renders
petitioner’s argunent that she did not significantly benefit from
t he tax savi ngs unpersuasi ve.

Finally, a factor which nmay be taken into account in
wei ghing the equities is whether the failure to report the
correct tax liability in this case resulted from conceal nent,
overreaching, or other wongdoing on the part of the spouse not

seeking relief. See Hayman v. Conm ssioner, supra at 1262; MCoy

v. Comm ssioner, 57 T.C. 732, 735 (1972). No such untoward

circunstances are present in this case. Rather, the
understatenent in tax is attributable to a m staken belief on the
part of M. Von Kalinowski as well as his accountant as to the
legitimacy of the tax shelter deductions. Under these

ci rcunst ances, we perceive no inequity in holding both spouses to
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joint and several liability. See Bokumv. Conm ssioner, 992 F.2d

1132, 1135 (11th Gr. 1993), affg. 94 T.C. 126 (1990); MCoy V.

Conmi ssi oner, supra at 735.

E. Concl usi on

Petitioner is not entitled to relief fromjoint and several
liability pursuant to section 6015(b)(1) as she has failed to
satisfy the requirenents of section 6015(b)(1)(C and (D)

To reflect the stipulations of settled i ssues and our

determ nati on herein,

Deci sion will be entered

under Rul e 155.




